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Introduction 

Private Binding Ruling 1012925066548 
is profound.  Providing the concepts it 
articulates are adopted more broadly as 
a new interpretation of the law by the 
ATO, it will fundamentally change the 
equation for those under age 60 
considering a transition to retirement 
pension. 

For once, the contents are positive for 
tax payers and represent a significant 
shift in the published ATO view.  

The new view makes a popular and 
extremely beneficial strategy for clients 
aged between 55 and 591 – taxing 
pension payments as lump sums - 
universally available rather than restricted 
to just some in that age bracket. 

What is the background to the 
ruling? 

The ruling explores the tax treatment of 
payments from transition to retirement 
pensions. 

The basic rules for these pensions are 
well understood: 

• Pension recipients must take 
payments at least equal to the 
minimum each year (currently 4% of 
their account balance at 1 July or a 
pro-rated amount if the pension 
starts during the year); 

                                                                     
1 Throughout this article we refer to the relevant age 

bracket as 55-59.  For any individual, the period is 

actually preservation age – 59 so for some clients 

the benefits will not start as early as 55. 

• Subject to one caveat (below) they 
cannot take more than a maximum 
amount (10% of their account 
balance); and 

• Partial commutations (where some 
of the future pension payments are 
exchanged for a lump sum) are only 
allowed if the pension contains 
“unrestricted non-preserved” super 
(ie, super that is available to them at 
any time in any form with no further 
need to retire, die, become disabled 
or meet any other “condition of 
release”). 

These are the rules set out in the 
Superannuation Industry (Supervision) 
Act 1993 & associated regulations (SIS). 

Running alongside these compliance 
rules are tax provisions set out in the 
Income Tax Assessment Act 1997 and 
its regulations (ITAA 1997).  These 
stipulate that: 

• Normally, all the payments taken 
from any pension, including a 
transition to retirement pension, are 
“superannuation income stream 
benefits” 2; 

• BUT under certain circumstances 
pension recipients can elect to have 
these payments NOT regarded as 
superannuation income stream 
benefits 3.  Elsewhere, the ITAA 
1997 provides that any 
superannuation benefits from a 
pension which are not 
superannuation income stream 
benefits are classified as 
superannuation lump sums 
instead 4. 

The distinction is important because the 
two types of benefit are taxed very 
differently.  As a general rule, having a 

                                                                     
2 Per s 307-70(1) of the ITAA 1997 
3 Per r 995-1.03 of the ITAR 1997 
4 s 307-65 of ITAA 1997 

super withdrawal taxed as a lump sum is 
vastly preferable for anyone who: 

• is aged between 55 and 59; 

• has not drawn large lump sums from 
super in the past; and 

• is currently receiving other 
assessable income (in addition to 
their super pension). 

We outlined the reasons for this in a 
previous article on the topic of lump sums 
and pensions (see Heffron SuperNews 
Issue #91 in 2012), but to briefly re-cap: 

• the taxable component of a 
pension payment is taxed at 
marginal rates less a 15% tax 
offset; however 

• lump sum payments are taxed 
quite differently.  The taxable 
component of a superannuation 
lump sum is taxed as follows: 

Taxable component 
that is: 

Rate of 
tax 

Up to low rate cap 
($195,000 for 2015/16) 

Nil% 

Over low rate cap 15% + 
levies (inc 
Medicare) 

In addition, the ATO has clarified that 
when a “lump sum election” along these 
lines is made, the payment still counts 
towards the minimum pension 
requirements (see SMSFD 2014/1).. 

In other words, someone whose 
minimum pension for the year is $40,000 
will meet that obligation if they take a 
lump sum of $40,000 – even if little or no 
superannuation income stream benefits 
were withdrawn that year. 

The issue considered by the Private 
Binding Ruling was when members 
receiving a transition to retirement 
income stream could actually make this 
lump sum election. 

In this issue: 

 A new Private Binding 
Ruling provides exciting 
new options for TRIS 
clients 
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How has the ATO’s 
interpretation of the law 
changed in the ruling? 

Previously, the ATO’s position could be 
summarised as follows: 

• a superannuation lump sum (a tax 
concept) requires a partial 
commutation (a SIS concept); 

• hence the election could only be 
made if the pensioner could cash out 
a partial commutation from their 
pension; and 

• under SIS, this was only possibly for 
TRIS recipients if the pension 
contained some unrestricted non-
preserved super (and even then, it 
was only possible up to the amount 
of the unpreserved super). 

Private Binding Ruling 1012925066548 
indicates a profound shift in that view. 

It concludes that there is actually no 
nexus between the superannuation lump 
sum election and a partial commutation.  
A member can make the election (a tax 
concept) even if they are not yet allowed 
to cash out a commutation (a SIS 
concept). 

Why is this profound? 

Since 2007, clients aged 55 – 59 with 
unrestricted non-preserved super have 
been able to take advantage of an 
extremely beneficial strategy: 

• starting a pension; 

• electing in advance that a particular 
payment (let’s call it $40,000) is to be 
taxed as a lump sum; and 

• having that payment meet (in part or 
in full) the minimum pension 
requirements for the year. 

For most people, this provides all the 
benefits of the pension (tax exempt 

income within the fund itself) without any 
of the downsides (additional tax in the 
pensioner’s own name). 

In other words, they are able to create 
a situation in which their super 
arrangements are every bit as tax 
effective as someone who has already 
turned 60. 

The catch was that very few clients could 
actually take advantage of it.  Many in the 
right age bracket (55-59) had only 
preserved super.  Under the ATO’s 
original interpretation that lump sums 
could only be taken as partial 
commutations, they were unable to use 
the strategy until they retired.  Often this 
was after age 60. 

Providing the ATO’s new position is 
extended to all funds, this extremely 
beneficial strategy will be available to 
every pension recipient in the 55-59 
age bracket, not just those who have 
retired or who have unrestricted non-
preserved super.  

It will prompt a re-think of: 

• Whether they should start a pension 
(for those who have previously ruled 
it out because it will affect their 
personal tax position); and 

• How they should structure their 
withdrawals.  Under this new 
interpretation, why would any TRIS 
recipient with other personal taxable 
income take superannuation income 
stream benefits in preference to a 
superannuation lump sum?  In 
almost all cases, the lump sum 
approach will be more tax effective.   

So how can clients take 
advantage of this change – 
can they rely on this ruling? 

No – Private Binding Rulings only bind 
the Commissioner in relation to the 
particular fund to which they were 
provided. 

However, PBR 1012925066548 does 
have some broader relevance for clients 
in other SMSFs.  It provides insight into 
current ATO thinking.  This is useful in 
and of itself – it indicates the likely result if 
another fund was to apply for a similar 
ruling. 

Heffron and others in the industry will 
naturally be asking the ATO to express 
this view more formally in the coming 
months.  Until that happens, the safest 
course for those who wish to take 
advantage of it would be to apply for their 
own Private Binding Ruling – we can 
assist with this.  The risk of doing so is 
that PBRs can take months to achieve a 
result and we wonder whether legislative 
change will overtake the process. 

Alternatively, clients could operate on the 
basis that the view expressed in Private 
Binding Ruling 1012925066548 applies.  
We expect the risk of taking this 
approach and then not having that view 
upheld by the ATO is that the “lump sum 
election” would be invalid (and the 
payment would be treated as a 
superannuation income stream benefit 
as usual).  Where clients are simply 
taking the same amount they would take 
in any case, we expect this would be a 
valid approach – albeit one where the 
risk should be clearly articulated to the 
client. 

The election to have a payment from a 
pension classified as a lump sum (or 
more correctly “not a superannuation 
income stream benefit”) must be made 
before the payment is taken.  Those 
who wish to take advantage of the new 
opportunity in 2015/16 and wish to do so 
with the backing of a private binding 
ruling should therefore apply for the ruling 
urgently before making any further 
payments. 

Remember that nothing has changed 
for clients who have unrestricted non-
preserved super and were already 
using the “lump sum election” 
strategy under the old ATO 
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interpretation (ie taking a partial 
commutation).  The new position has 
simply expanded the number of clients 
likely to benefit from this curious 
disconnect between the tax and SIS 
rules. 

The only reason someone in this position 
might choose to apply for a private 
binding ruling is if they wish to take 
advantage of the new ATO interpretation, 
ie draw a payment that can be taxed as a 
lump sum without treating it as a partial 
commutation.  (This might be beneficial if 
there is significantly more cost or 
paperwork associated with a partial 
commutation.)  

Does this only affect SMSFs? 

No – the ruling relates to tax laws that 
cover all superannuation funds. 

It is, however, likely to be most relevant 
to SMSF clients in the short term as 
SMSFs are typically best placed to take 
advantage of any new strategy.  SMSF 
trustees can apply for private rulings 
quickly, they can alter the trust deed 
urgently if necessary and they have no 
system changes or administrative 
procedures that prevent quick action.  
This ability to be “nimble” is often one of 
the key benefits of SMSFs in practice! 

Inevitably large funds will follow suit in 
time.  The timing will depend on their 
ability to make changes quickly. 

Other issues 

As Heffron and others consider the 
implications of this new view in more 
detail we expect many other issues will 
emerge.  Some of these are: 

Could the lump sum be taken in specie? 

We suspect that one of the key 
components of the ATO’s view is that the 
pensioner is not requesting a lump sum 
(ie, partial commutation) from the trustee.  
Rather the pensioner is instructing the 

trustee that a particular payment is not a 
superannuation income stream benefit 
for tax purposes.  Consequently, we 
expect that payments from preserved 
super will have to be made in cash rather 
than in specie.  It is SIS that imposes the 
requirement for pension payments to be 
made in cash and hence we expect that 
these payments would still be classified 
as pensions for that purpose. 

Note that once again, this does not 
affect clients who are actively choosing 
to take a lump sum for SIS purposes (ie, 
a partial commutation) – as those 
payments are specifically recognised as 
lump sums for SIS purposes, they can be 
drawn in specie and will still count 
towards the minimum pension 
requirements. 

Will the lump sum count for the 10% 
maximum allowed under a TRIS? 

In our view, yes.  While partial 
commutations are specifically excluded 
from the 10% limit, these payments are 
not partial commutations.  Consequently 
our view is that they would be included in 
the 10% limit on transition to retirement 
pensions. 

Does the pension still need to be ongoing 
for the election to have effect? 

Yes – payments from preserved super 
are only permitted under very limited 
circumstances, including when a 
transition to retirement income stream is 
in place.  If the pension is fully commuted 
the pension will cease immediately.  Any 
cash payment taken after that time would 
be in breach of the SIS preservation 
rules. 

Conclusion 

As mentioned at the outset, Private 
Binding Ruling 1012925066548 is 
profound.  Providing the concepts it 
articulates are adopted more broadly as 
the ATO’s new interpretation of the law, it 
will open up an excellent strategy for all 

clients between preservation age and 60 
and have a significant impact on who 
starts pensions and who does not.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer: 

Heffron Super News is an electronic newsflash 
which highlights important events in the 
superannuation arena. If you are not already on 
our mailing list and would like to subscribe, 
please contact us on 1300 172 247 or by e-mail 
heffron@heffron.com.au.  Alternatively, if you 
do not wish to receive future editions, please 
email heffron@heffron.com.au to be removed 
from the distribution list. While Heffron believes 
that the information contained herein is reliable, 
no warranty is given to the accuracy and clients 
who rely on it do so at their own risk. This 
publication is intended to provide background 
information only and does not purport to make 
any recommendation upon which you may 
reasonably rely without taking specific advice. 
In particular, it should not be considered 
financial product advice for the purposes of the 
Corporations Act 2001  
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